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BACKGROUND

Under date of July 1, 1981, the parties to thisg dispute
signed a Collective Bargaining Agreement which, on its face,
was for the period "1981-1983", covering fiscal years begin-
ning on July 1, 1981, and ending on June 30, 1983, State fiscal
years 1982 and 1983. After agrcement on this contract, fhe
State Legilslature in its 1981 regular session failed to fully
fund some of the provisions of the contract and enacted a salary
increase for only one year of the biennium (stating that funding
of a 9% salary increase for the second year of the biennium and
any additional increase would be subject to revenues of the State
and the enactments of the Legislature in special session during
1982). The Legislature funded some contract benefits for only
one year, funding the remainder for the full biennium.

During the 1982 special session, a supplemental State



budget was cuﬂsldura1 passed, vetoesd, sed
and finnlly signed by the Covernor., This ) o e to fund
the additional 9% pav<raise for State employeeaes but continued the
initial 9% for EState employees undev t lective bargaining
agreaqus. In ad tion, the budget vreovided funds to continue
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passea by the Legislature and
a pr JVl.DJL)U Krnownr as Doy
to as “Ythe footnote”™ whiohn

In the supplemeontal
sinned by the Governoro,
of 1682"42"213, hercinafter
stated, in its entirvety:

Section 213. Class 50 Employes Genefits dSusponded.
Notwithstanding other provisions of law and povsonncl
department rules, no bencfits other than the employer
share of FICA and applicable unemvloymeut compensation
and workman's compensation proevisions shall be granted
to any Class 50 emplcovees, except a ssasonal employee as
defined in RSA 98-A:1, II, effective July 1, 19‘2
The cemptroller snhall, no later than 10 days after the
effective date of this °”Ct]OP{ after c&nsultation with

aponropriate departmant hsads, determine the savings in
each agency that will result from this action; and
thesoe amounts shall lapse to the appropriate fund from
each aftected agency.

The parties hereto have nade stipula
hereto as Exhibit A and made a pert hereof
are a maximum of 3156 "poermancnt-tompo

B )

ations of fact attachad
£ which state that there
employad ' 50

of State SQLV]CC, those who are in jobs with G rary
funding, some "pernm emplovees and/or otherx :
defined as <mplove assified in State service as (Class )U

"“»

enployees for whatever reason. The parties further stipulate
that the best current estimate of the number of thosce emploveaes
affected by the footnote is in the rangs of 150 to 200 employ
The partlesz are unable to agree on the number of these emplo
covered by the Collactive Bargalning Agreement or the spacif
identity of those individuals because nc such inquiry has ever

been made by the State. There is no depate, however, that scme

of the departments in which they work are covered by the Collective
Bargaining Agreement as part of the bargaining unit.

H

The present action is an unfaiy labor
brought by the State Fuploveas Association
Inc. (he 01rd£tc1 Fuﬂ) dqalxst the St

alleging that the plication uf Lhw footy
covered by the Col Ective Ba “Grcywent is a violation
of RSA 273-A:5 T flbul on which

s
this is based is t the ps _f-h ntered into a »¢lec:1ve
Bargaining Agreeme {ale i two years, ce td3n nrovisions
A o 3 i \/v1

0f which ware
The Legislatur

a 1
by the Leg:l
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and did not increase funding for salaries but did what it did for
all employees covered by the Collective Bargaining.Agreement. The
Legislature in passing the footnote, however, deprived only one
class of employees of certain of these benefits. The SEA states
that if this footnote and the deletion of benefits is applied to
employees covered by the Collective Bargaining Agreement, it is‘an
unfair labor practice because such an application by the Execuglve
Branch (employer) breaches as a preexisting Collective Bargaining
Agreement without negotiations and in contraventicon of RSA 273-A.

The State responds to the argument of the SEA by stating,
first, in form of a Moticn to Dismiss, that the Board is without
subject matter jurisdiction over this matter since the footnote
was passed as an enactment of the Legislature, subsequent to
the passage of RSA 273-A and that the Legislature, as a co-
equal branch of government, is authorized and empowered to
pass whatever legislation it deems essential for the governance
of the State and the RBoard is without power to vacate or change
the legislation. Further, the State contends that it may well
be that no Class 50 employees were ?n fact covered by the
Collective Bargaining Agreement and therefore under statutory
definitions of temporary and part-time employees, they arc not
subject to the jurisdiction of the Board. Finally, the State
asserts that as a matter of contract law, the Collective Bargain-
ing Agreement was nct a two-year contract but a one-year contract
when first funded by the Legislature which could in fact be con-
tinued for an additional year if funding were made available by
the Legislature. TFailing that funding, it is the State's vicw
that there was only a one-year agreement, regardless of its format
or terms, alleging as a matter of law that it was subiject to a
condition subsequent in order to become a two-year contract, the
condition never having been satisfied, namely full funding for a
second year and that the Legislature in only partially funding it
for a second year continued it only for certain employvees and not
those in Class 50.

The Board has held two hearings on this matter. The
first, an emergency temporary hearing at the offices of the
Board on July 1, 1982, resulted in a temporary order by the
Board to the 8! te to continue the benefits pending full hearin;.
This order was vacated by the Supreme Court of New Hampshirve in
Case No. 82-295 on July 6, 1982, in which a Petition for Writ
of Prohibition bhrought by the State was grantod, without
prejudice. The second hearing was held at the offices of the
Board on July 8, 1982. As stated, the parties stipulated to
the overwhelming majority of facts and exhibits, the stipulalion
of facts being attached hereto as Exhibit A. The remainder of the
hearing primarily consisted of legal argument. The SEA moved o
amend its unfair labor practice complaint to substitute ceriain
parties respondent and to substitute a new paragraph 11 for ibhat
originally stated, which amendment was granted, and which statoes:
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llege that the
on ot the [octnote to emplovees
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not &
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Jabor practice.

OfF EACT AUD RULTNGS OF L

Pthe o
Do Do ot Lhe S0
practlics @5 o reguest he Beard hold that Legislature
statute. State cites the State Constitution
dismissal of the case under the terns of the
Constitution, Part 1, Article 37, Part 2,
<., 3, 5 and 5&. 'his iz & separation of powers
hfatw contends that the footnobte which
withstanding othar provisions of law..."

5 or ravokes all other laws in connection
25 S }Lﬂn : ”ts affected In addition, the
: 1

1ssue to Thn
e unfair Tabor

hand pr
]

charvacterization o i'_

el

{ RS Ludes from the bavga.ining
pxoroaw uny s ;ordlv or seasonal employvees. This second
arqument neglaects toe consider the entire text of the statutory

provig

on which restricts the characte rizatlon of temporary or
slovees.  Since no hearvring has been held on the identity

oL covered by the Collective BdrjaLll}q Agreement

who may bz in Cless 50, the second part of the State's argument

may apgly Lo some but will be presumed not to apply to all
such empicyees and that ground is rejscted. For reasons
stated boiqu, tha first argument of the State is also rejected

by the

because of itsg characterization of the case at
hand. ‘Therefore, the Motion of the State to dismiss, is denied.

Tim Legislature passed RSA 273- Lp 1975 and under its
terms sumed to be bound hy its p ions, making no

”““Dtxoz kur the State as an €.ployer dLLlﬁlnq "public
enployer™ as "the State and any political subdiviszion thereof...",
RSA 273-A:1 X. The Legislature also included in the law the
following unfair labor practices if found to have been committed
by erployvers

(G) 7o fail to comply with this Chaptexr or any
wlopted under this Chapter;

(if)  To breach a Collective Bargaining Agreement;
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(T} 7o make any law or regulation, or to adopt
any rale relative to the terms and conditions of
employment that would invalidate any portion of an
agreement entered into by the public employer making
or adopting such law, regulation or rule.

The Board will not presume that the Legislature in passing the
footnote intended by broad brush to repeal any or all of RSA 273-A.
In addition, the Doard does not guestion the vighit of the Legislature
to pozs stabutes. The Board further recogniwes tiat to tne extent
possible, laws passed by the Legislature must be read to make sense,
to be consistent and to comply with other obligations of the State.
The Becard believes that the footnote, RSA 273-A and the Collective
Bargaining Agreement can be read consistently.

No one guestions that there are certain Class 50 employees not
covered by the Collective Bargaining Agreement either because they
are employees not subject to the provisions of RSA 273-A because of
the nature of their employment or because they are employed by units
of the State not subject to the Collective Bargaining Agrcement. As
to these employees, there is no guestion that the provisions of the
foolnote apply and that the benefits are not available. ‘“he Board
believes and rules that it is to these employees that the Legislature
. intended the footnote to apply. 1f the footnote were read as intended
to apply to Class 50 employees covered by the Collective Bargaining
Agrecement, then the unamended complaint brought by the State Employees
Association would apply since the Legislature would have continued
benefits (that is, those benefits which were funded for one year by
the first budget passed in 1981) fpr all employees covered by the
agrecment for a second year, and then would have deleted certain employees
from this coverage, without negotiation, and without the opportunity
for negotiation concerning the effect of the legislation.

The Legislature recognized that it was not fully funding every-
thing contained in the contract and enacted a directive (Committee
of Conference on Senate Bill 23, pPage 10, II (a) (1) (A), Housc
Record, Vol. 4, No. 217) as follows:

The executive through the state negotiating
committee, and the state employee organization
certified as the representative thereof shall re-
open negotiations to consider an agreement for
fiscal year 1983. Said renegotiation shall be
limited to the amount of the fiscal year 1983
salary increase.

The guoted language appears to the Board to be a recognition
that with the exception of one matter, salaries, the agreement
’vms a two-year agreement and was continuing, not subject to

’{



renegotiation.

The State apprears to o
require 1t to delete benefid
end not merely thouse wh Te
Bargaining Agrecmont in effece. VWore this
state”, an unfair labor 2% : '

by the TLegislature. Roading , WL LD
the lew of Collective Ba the contrsot

entered into by the Statc
executed by the State as -
opinion the proper legal interpro
Under this reading, it is the Sta
statute and application of the gte :
eliminaticn of benefits from those Class 50 omplc
by the Colliecctive Bargaining Agreement which i
practice. This action by the public emplover
tive one clearly within the Jurisdiction of &
if the State's interpretation continuass and the bene
to be denied to employees covered by the Colleciive
Agreement, an unrfair labor practico will continuac.
violation of RSA 273-4:5 I (h) and *(i).

Conslstent with these findings, the bBoard fssncs who Dol iow-

ing oudan:

1. The parties arve direchod (o
determine Lhe number and identing
covered by the Collective Bargai
a list of =such emplovees to the

ol thooo
ng Adrecms
1vd within
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The State is ordered to ceasse and
to delete benefits provided to all emploveaes
Collective Davgaining Agrecment © Class 20 employe
covercd by the agreement and to re said banefits Jetro-
active to July 1, 1982, to theso Class 50 employ
by the agrcement. -

PR -

SOVOI

3. In making the determination roquired in pavagrap
of this order, the Board orders that no employee he dete
to be temporary sclely by reason of the socurce {
the position in which he is emploved and that
in the contract as to coverad enplovecs shall
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ROBERT E. CRAIG, Chairman
PUBLIC EMPLCOYEE LAROR RELATIONS BOART
Signed this 27th day of July, 1982.
Chairman Robert E. Craig preciding. Members Osmand and Hilliard
concur. Member David L. Mayhew dissents (See following page). Executive
Director Evelyn LeBrun and Roard Counsel, Bradford ©. Cook, also present.



lember, David L. Mayhew dissenting:-

I respectfully dissent from the decision of the Board reached
~oday. I do not believe that there was evidence before the Board
“hat the Legislature did not fully understand the impact of its
lecision and its effect on all employees in Class 50, or the contract.
'herefore, I believe the Board is without power to negate an act of
“he Leglslature and the position taken by the State at hearing must

%Q/MO/ ﬂ/ //ﬂé’w

DAVID 1L.. MAYHEW, Bdard Member

igned this 27th day of July, 1982



